UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

KATHRYN CARSWELL, Personal
Representative of the Estate of
ALEX CARSWELL, aMinor, Deceased

Faintiff,

v Civ. No. 99-2748 (RWR/IMF)

CHILDRENS NATIONAL MEDICAL
CENTER, et al.

Defendants.

MEMORANDUM OPINION
Thiscaseis before me for al purposesincluding tria. Currently ripe and reedy for

resolution is the United States Notice of Filing of Defendant United States of Americas Corrected

Mation to Dismiss ("Defs Mat."). For the reasons indicated below, defendant's motion will be denied.

The Allegations of the Complaint
On April 23, 1993, Alex Carswdl ("Alex"), an infant, underwent eective surgery a Children's
Nationa Medica Center. Complaint ("Compl.") 1. Alex died the next day. Compl. 18. Following
Alex’'s degth, an autopsy was performed by Dr. Roma Chandra, who concluded that Alex's death may
have been caused by a genetic disorder. Compl. 10. Drs. A. Barry Belman and John Belot, who
performed the surgery on Alex, told Alex's mother, Kathryn Carswell ("plaintiff”), that a genetic
condition known as "fatty acid oxidation disorder” caused Alex's death. Compl. 11. However, on

April 18, 1996, plaintiff learned that the genetic makeup of her and Alex's father made it "virtualy



impossible’ for Alex to have died from this disorder. Compl. § 12. On April 23, 1996, plaintiff, in
her capacity as persond representative of the estate of her deceased son, brought suit in D.C. Superior
Court againgt Children's National Medica Center, Dr. Berlot, Dr. Belman, and Dr. "John Doe" The
case was removed to this court with the United States being substituted for Dr. Belot as a defendant. It
was then dismissed without prejudice as to the United States so that plaintiff could exhaust her
adminigrative remedies.
On March 18, 1998, plaintiff filed aclam with Navy Legd Service in Norfolk, Virginia but the
Navy Legd Service dismissed the clam on April 26, 1999. Haintiff again filed suit in this court on
October 18, 1999.
Defendant'sMotion
Defendant United States moves to dismiss on the grounds that plaintiff did not file her
adminidrative tort clam within two years of its accruing and for plantiff's falure to comply with one of
the late Judge Richey's orders.
The Motion Will Be Denied
The Federd Tort Clams Act provides:

A tort clam againg the United States shall be forever barred unlessit is

presented in writing to the appropriate Federa agency within two years

after such daim accrues or unless action is begun within Sx months after

the date. . . of notice of find denid of the claim by the agency to which

it was presented.
28 U.S.C.A. § 2401(b)(1994).

Defendant may prevail only by establishing from the face of the complaint that this Satute of

limitations bars the action. Doe v. Dep't of Justice, 753 F.2d 1092, 1115 (D.C. Cir. 1985). Under the




FTCA, aclam for negligence accrues "a the time the plaintiff discovers both hisinjury and its cause.”

Gabrid v. Corrections Corporation of America, 211 F.Supp.2d 132, 136 (D.D.C. 2002).

Faintiff damsthat she did not learn until April 18, 1996 thet the origina explanation given for
Alex's death might not in fact be accurate:
On April 18, 1996, and &fter diligent investigation and testing, Kathryn
Carswell learned, for the first time, that Belman's opinions,
representations, and statements that Alex Carswell died from fatty acid
oxidation disorder were not true . . . [and that] given the genetic make-
up of Kathryn Carswell and Edwin Moloy, Alex's father, it was virtudly
impossible that Alex Carswell died from this genetic disorder.

Compl. 11 12.

Thus, according to the plaintiff, snce her cause of action accrued on April 18, 1996, and she
filed her adminigrative claim on March 18, 1998, |ess than two years later, she was within the Satutory
period mandated by the FTCA.

Defendant, however, maintains that plaintiff's cause of action accrued on the date Alex died or
at most on the day she was firg given an explanation as to why he died—a date shortly after the autopsy

had been performed.

In the semina case, United Statesv. Kubrick, 444 U.S. 111 (1979), the Supreme Court held

that a cause of action under the FTCA accrues when the plaintiff is aware of both the existence and the
cause of hisinjury. The Court specificaly regected the theory that a cause of action accrues only when
the plaintiff learnsthat hisinjury islegdly actionable as mdpractice

Thereis nothing in the language or the legidaive higory of the Act that

provides a substantia basis for the Court of Appeds congtruction of

the accrud language of 82401(b). Nor did the prevailing case law at
the time the Act was passed lend support for the notion that tort claims



in generd or mapractice clamsin particular do not accrue until a
plantiff learnsthat hisinjury was negligently inflicted.

United States v. Kubrick, 444 U.S. at 119.

In Kubrick, the plaintiff wastold in January of 1969 that the hearing loss he suffered following
an operation to treet an infected femur was probably caused by the use of a particular antibiotic
following hissurgery. Inthat case, the plaintiff both knew that he was injured and knew, or had reason
to believe, that the hospital was respongible for the injury. Plaintiff, therefore, should have brought suit
within two years, or by January of 1971. Since hefailed to do s0, the Supreme Court found thet his
clam was time-barred.

In Lewisv. United States, 173 F.Supp. 2d 52 (D.D.C. 2001), another case of alleged medical

mal practice, amother and son brought an FTCA medical mal practice action, claiming that the hospital
was negligent during the son's birth and thet this negligence resulted in the child's brain damage and

quadriplegia. Citing Kubrick, the court first noted that the mother was aware of her son'sinjury shortly

after hisbirth. The court then noted that "[i]n this circuit, the atue of limitations for medica
malpractice clams brought under the Federd Tort Clams Act beginsto run "by the time aplaintiff has
discovered both hisinjury and its cause, even though he is unaware that the harm was negligently
inflicted.” 1d. at 55-56 (citations omitted). Based on the fact that the mother knew before her son was
born that she suffered from pre-eclampsia, "a pregnancy-related condition that can cause harm to the
mother and/or child if left untreated,” id. at 54, the court in Lewis found that "the plaintiffs were avare

of both Clayton's [the son'g] injury and at least its general cause” 1d. at 56. See dso Macavoy v. The

Smithsonian Indiitution, 757 F.Supp. 60 (D.D.C. 1991)(holding that the plaintiff's cause of action for




replevin under the FTCA accrued when plaintiff first learned that the museum claimed ownership of the
disputed artwork).

In these cases, the plaintiffs knew that they had been injured and the cause sufficiently to alege,
inamanner that would satisfy Fed. R. Civ. P. 11, that the defendant's negligence caused the injury.
Paintiff was not in the same position as these plaintiffs for she dlegesthat dl she knew in 1993 that her
son died and that she was provided with an explanation of his death that had nothing to do with
anyone's negligence. At that time, therefore, plaintiff did not believe and had no reason to believe that
the defendant was responsible for Alex's death. 1n other words, that she had been injured in fact was
known to her but that the hospital was respongible for the injury was not yet known to her. Thus, unlike

the factsin elther Kubrick or Lewis, when the plaintiff was origindly told that Alex died dueto a genetic

disorder, she had no reason to look for another explanation for his degth. In addition, she couldn't have
brought suit at that point because the cause of Alex's death was believed to be due to genetic rather
than external factors.

However, the plaintiff pursued genetic testing of hersdf and Alex'sfather. According to the
adlegations of the complaint, plaintiff discovered that there might be an external cause of his deeth and
that the hospital was potentialy the source or cause of Alex's injury when the plaintiff learned thet it was
unlikely that Alex died from agenetic disorder. Thus, when plaintiff learned that the proffered cause of
her son's death was not accurate, she also learned or is held to have learned that she had an actionable

cdam. Todlow plantiff to pursue her daim is thus congstent with the Court's holding in Kubrick and

its progeny.

It isimportant to bear in mind that a this point we are only dedling with the dlegations of the

5



complaint. Whether or not plaintiff used the requisite due diligence in the period of time  between the
explanation given her by the hospital and the discovery that the hospita's explanation could not be
correct is a genuine issue of materid fact that cannot be resolved on thisrecord. 1t can be said,
however, that commencing the running of the statute of limitations from April 18, 1996, the date that
plaintiff learned that the proffered cause of Alex's death was untrue, is certainly consastent with Kubrick.
Hence, plaintiff had until April 18, 1998 to file an adminidrative complaint. Plantiff's claim with Navy
Legd Service wasfiled on March 18, 1998, and thus plaintiff was within the two year filing period
mandated by the FTCA. Dismissa of this complaint on thisrecord is, therefore, inappropriate.
Judge Richey's Order

This case was origindly assgned to the late Charles R. Richey who was wel known for the
dacrity with which he moved his cdendar. In this case, when he dismissed the case for fallure to exhaust
adminidrative remedies, Judge Richey ordered plaintiff to notify the court ordly if she wished to "re-
open "it within ten days of the conclusion of the adminigrative process. He gave her the phone number
of his deputy courtroom clerk and directed plaintiff to cal her to re-open the case. If she did not within
the ten day deadline, he ordered that the complaint be dismissed. But, as amicus curiae points out, a tort
clamant is granted 60 days, not 10, within which to file suit, once the adminigtrative tort claim has been
dismissed. 28 U.S.C.A. § 2401(b)(1994). Furthermore, as amicus curige dso points out, by thetime

the Navy had rgected the tort claim, Judge Richey has passed away, his deputy courtroom clerk had

! The United States dso argues that the plaintiff fails to qudify for the tolling provision provided
inthe FTCA, 28 U.S.C. A. 8 2679(d)(5)(A)(B) (1994). However, having determined that plaintiff's
clam wastimely filed under section 2675(a), the court need not consder this additiona statutory
provison.



retired, and the phone number given plaintiff was no longer working. To dismissthis casefor falureto
comply with Judge Richey's order would certainly be a most remarkable abuse of discretion.

An Order accompanies this Memorandum Opinion.

JOHN M. FACCIOLA
UNITED STATESMAGISTRATE JUDGE

Dated:



UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

KATHRYN CARSWELL, Personal
Representative of the Edtate of
ALEX CARSWELL, aMinor, Deceased

Haintiff,

v Civ. No. 99-2748 (RWR/IMF)

CHILDRENS NATIONAL MEDICAL
CENTER, et al.

Defendants.

ORDER
Pursuant to the accompanying Memorandum Opinion, it is hereby,

ORDERED that defendant United States Notice of Filing of Defendant United States of

Americas Corrected Motion to Dismiss [#36] isDENIED.

SO ORDERED.

JOHN M. FACCIOLA
UNITED STATESMAGISTRATE JUDGE

Dated:



